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THE STANDING SENATE COMMITTEE ON LEGAL AND CONSTITUTIONAL AFFAIRS 

EVIDENCE

OTTAWA, Thursday, November 4, 2010

The Standing Senate Committee on Legal and Constitutional Affairs, to which was referred Bill S-10, An Act to amend the controlled Drugs and Substances Act and to make related and consequential amendments to other acts, met this day at 10:30 a.m. to give clause-by-clause consideration to the bill.

Senator Joan Fraser (Chair) in the chair.
The Chair:  Welcome to this meeting of the Standing Senate Committee on Legal and Constitutional Affairs.  We have gathered to deal with a few housekeeping motions and then will proceed to clause‑by‑clause consideration of Bill S‑10.

Turning first to the housekeeping motions, honourable senators, I believe you all have this sheet.  The first motion requires a bit of explanation.  For those of you who do not know ‑‑ I have tried to let senators know ‑‑ I shall be absent for the first two weeks after the break on parliamentary business.  Senator Wallace as Deputy Chair will chair the meetings.  However, we need a motion to replace me on the Steering Committee.  Consultation on our side has concluded that the obvious logical perfect candidate is Senator Joyal.  That was considered a biased presentation.  You have before you the text of the motion to that effect. 

Senator Angus:  I so move.

The Chair:  All in favour?  Opposed?  Abstentions?  Carried.

We then have the following items that need to be filed as exhibits with the clerk of the committee:  The update to the government response from the Honourable Peter MacKay, Minister of National Defence relating to the committee's final report on reform Canada's system of courts martial.   

Senator Angus:  Have we seen that, chair?

The Chair:  Yes, all the documents have been circulated.  

Next, the response from Mr. Spicer of the Halifax Regional Police to a question we put to him when he appeared via videoconference last week.

(French follows ‑‑ The Chair continuing ‑‑ La réponse de Mme Catherine...)

 (après anglais)

La réponse de Mme Catherine Kane de Justice Canada a été distribuée aux membres du comité. Quelqu’un peut-il proposer le dépôt des documents auprès du greffier ?

Le sénateur Carignan : Je propose la motion.

(Sen. Angus : I wanted to comment on those things…)

 (Following French – Carignan: Je propose la motion.)  
Senator Angus:  I wanted to comment on those things.  We have had the discussion before, chair, and I wrestle with it also on the committee I chair, that when we receive these documents filed later there is no chance for colleagues to question on the document.  These are quite relevant.

The Chair:  The courts martial document may not be relevant to today's proceedings but the others are.

Senator Angus:  In the future, we should try to find some way around it.  It is a work‑in‑progress.

The Chair:  Definitely a work‑in‑progress.  We try to get documents out as quickly as we receive them.  We cannot actually take a cattle prod out and prompt people to respond to us.

Senator Angus:  We have such a heavy load of legislation.  With the chair's desire to have all senators put their questions to the witnesses, quite often it ends up that the last four questions will be answered in writing and then the answers either come or do not come, but they give rise to other questions.  It is not an ideal way of dealing with it, obviously.

The Chair:  I know; it is not ideal.  There is no ideal way of proceeding, in my experience, Senator Angus.  We try various avenues to get to good results and we do the best we can. 

(French follows ‑‑ The Chair continuing – Le sénateur Carignan propose que ces documents...)

(après anglais) (présidente)

Le sénateur Carignan propose que ces documents soient déposés auprès du greffier. Pour ? Contre ? Abstentions ? 

(Présidente: Carried. As agreed and as the committee…) 

(anglais suit) 

 (Following French ‑‑ The Chair continuing ‑‑ pour, contre, abstentions ?) 

Carried. 

As agreed and as the committee has been notified both by notice and at yesterday's meeting, we now proceed to clause‑by‑clause consideration of Bill S‑10.  We have officials in the room from Justice Canada, Mr. Saint‑Denis, who is a familiar face.  He can come to the table as we continue our proceedings if need be.  Senators may ask him to come forward if they wish.

(French follows ‑‑ The Chair continuing ‑‑ Est-il convenu de procéder...)

(après anglais) (présidente)

Est-il convenu de procéder à l'étude article par article du projet de loi C‑10, Loi modifiant la Loi réglementant certaines drogues et autres substances ? Pour ? Contre ? 

(Hon. Senators : Agreed.)

(anglais suit) 

 (Following French ‑‑ The Chair continuing – drogue et autres substances. Pour? Contre ?)

Hon. Senators:  Agreed.

The Chair:  Against?  Abtensions?  Carried.  

Shall the title stand postponed?

Hon. Senators:  Agreed.

The Chair:  It is agreed.

Shall clause 1, which contains the short title, stand postponed?

Hon. Senators:  Agreed.

The Chair:  It is agreed.

Shall clause 2 carry?

Senator Baker:  Madam chair, I have a proposed amendment to clause 2.

The Chair:  Do you have copies of it?

Senator Baker:  Yes.  I gave copies to the clerk, and she will now distribute it.  Perhaps I could explain what the amendment is before reading it.

The amendment will be to change the section dealing with the designated substance offence.  The amendment will say not just that someone was convicted of a designated substance offence in the previous 10 years but that the designated substance offence within the previous 10 years was served as a term of imprisonment of 1 year or more for that offence.  

The amendment would be in clause 2 on page 2 by replacing lines 5 to 8 with the following:

… designated substance offence within the previous 10 years and served a term of imprisonment of one year or more for that offence, or …
The Chair:  Are you moving that, Senator Baker?

Senator Baker:  Yes, I am moving that.

The Chair:  Let me read the French version of that, which is on the other side, and then if you would explain it, please. 

(French follows ‑‑ The Chair continuing – Il est propose par le Senator Baker ...)

(après anglais) (présidente)
Il est proposé par le sénateur Baker que le projet de loi S‑10 soit modifié à l'article 2, à la page 2, par substitution aux lignes 6 à 8, de ce qui suit :
[…] infraction désignée et purger une peine d'emprisonnement d'un an ou plus relativement à cette infraction.

(Sen. Baker: This will not be something…)

(anglais suit) 

 (Following French ‑‑ The Chair continuing ‑‑ relativement à cette infraction.) 

Senator Baker:  This will not be something new to members of the committee because this same amendment was proposed on the previous occasion that this bill was before committee.  At that time, I might note it was passed in the wisdom of the committee.

The amendment will prevent a situation where the previous offence could be viewed as relatively minor compared to other offences in the same classification.  For example, a designated substance offence under the act is any offence under the CDSA that is not captured by section 4(1).  That section is simple possession.  Any offence of conspiracy or with intent to conspire, such as trafficking, possession for the purpose of trafficking or any of the other provisions, would be considered to be a designated substance offence.

In a situation where someone was convicted in the previous 10 years of passing ‑‑ and I use this as an example ‑‑ a joint of marijuana or a Tylenol 3 pill or an Atasol 30 pill, then that person would be captured with the mandatory minimum sentence.  The amendment says not only should you have to be convicted of an offence here but in the previous 10 years that you served a term of imprisonment for one year or more for that offence.  I think committee members understand the rationale from that.

The Chair:  Discussion?

(French follows ‑‑ Senator Carignan:  Je suis en désaccord...) 

(après anglais) 

Le sénateur Carignan : Je suis en désaccord avec la proposition d'amendement. Je crois que l'article de loi est clair à l’effet que lorsqu'on purge une peine d'emprisonnement, l'infraction de trafic doit être suffisamment sérieuse et importante pour que le juge condamne à l'emprisonnement. 

Plusieurs peines avant l'emprisonnent peuvent être condamnées et si le tribunal a jugé que c'est une peine d'emprisonnement qui devait être donnée suite à l'infraction, c'est que l'infraction était sérieuse et grave. 

Les exemples que vous donnez à propose du transfert d'un joint ou d’un comprimé de Tylenol sont des situations extrêmes. Quand j'ai cité ces exemples à des policiers et que je les ai consultés sur le sujet, les gens souriaient un peu parce qu'ils se disaient avoir tellement d’autre travail à faire que de courir après les gens qui transfèrent des comprimés de Tylenol et qu’il est utopique de penser que des gens pourraient être accusés dans de tels cas. Il est d’autant plus utopique qu’ils soient condamnés à des peines d’emprisonnement pour si peu.

Je crois que l'esprit du projet de loi et la lettre actuelle du projet de loi font en sorte d’atteindre l’objectif de dissuasion des récidivistes.
(Sen. Wallace: When I compare it to the existing…)

(anglais suit)

(Following French ‑‑ Senator Carignan continuing ‑‑ objectif de souade le recidivis.) 

Senator Wallace:  When I compare it to the existing provision in the bill, the difference is that the existing word "or" is replaced by the word "and."  Is that correct?

Senator Baker:  Yes.

Senator Wallace:  The significance of that, I believe, cuts against one of the underlying purposes of the bill, namely to create more severe sentencing for repeat offenders.  I believe that is the purpose of this previous conviction subsection.

One of many problems I have with the suggested amendment is that if it required this previous offence to have resulted in actually serving a year of imprisonment, with the present provisions we have for early release, where one could be released on one sixth of a sentence, they could have been convicted of an offence with a sentence of five years, a serious offence, and yet they may only end up serving one sixth of that, which would be less than the year and with this amendment would not be picked up.

With all due respect, I cannot agree with the amendment.  It is a fundamental departure from the focus and principle of this bill.

The Chair:  Further discussion?

Senator Baker:  Both are excellent points, but in response to the suggested amendment that I have made, in the first instance, Senator Carignan's point, I think I have demonstrated to the committee with case law, R v. Chow 
and R v. Liu
, of instances where persons have been convicted of trafficking when they gave to a police officer, without the exchange of money, one ecstasy pill.  I have read that into the record many times in the Senate and in this committee so I should not do it again.  

However, these cases are out there, and that is no reflection on the police.  The police have a job to do.  Once we pass a law, they must follow that law.

In response to the second point, which is another excellent point, if you are given a five‑year sentence, do not forget that the one sixth of the sentence only applies to provincial institutions where it is on application to the warden under provincial law that you serve one sixth of your sentence.  It would be in extremely extraordinary cases that Senator Wallace's example would apply.  I still maintain that it is good logic to have this here and that someone could end up being jailed for a mandatory minimum period for the commission of a previous offence which is relatively minor in nature.

The Chair:  I see no further hands for discussion so we will proceed to the vote on the amendment.

Shall the amendment carry?

Some Hon. Senators:  No.

Some Hon. Senators:  Yes.

Senator Lang:  Disagree.

The Chair:  I think I need a little more certainty.  All those in favour?

Some Hon. Senators:  Yea.

The Chair:  All those opposed?

Some Hon. Senators:  Nay.

The Chair:  I think the "nays" have it.  Do you want a roll call vote, Senator Baker?

Senator Angus:  On division.

Senator Baker:  On division.

The Chair:  Okay.  The amendment is not carried.

Shall clause 2 carry? 

Senator Baker:  On division.

The Chair:  On division.  

Shall clause 3 carry?   

Senator Baker:  On division.

The Chair:  Carried on division.

Shall clause 4 carry?

Senator Baker:  Madam chair, I have an amendment at clause 4.  This does not come as a surprise to committee members.  A similar amendment was moved the last occasion that this bill was before us.

Let me briefly explain, as the amendment is being distributed, the rationale for it.   

The present provision says at clause 4 on page 4, replacing line 8 with the following.   

The Chair:  You are now making the motion? 

Senator Baker:  Yes, let me make the motion because I think everyone has it in front of them. 

That Bill S‑10 be amended in clause 4 on page 4 by replacing line 8 with the following:

… than 201 and more than 20, and the …
(French follows ‑‑ La présidente : Je vais le lire en français : ...)

(après anglais)

La présidente : Je vais le lire en français :
Il est proposé par le sénateur Baker que le projet de loi S‑10 soit modifié à l'article 4, à la page 4, par substitution, à la ligne 4, de ce qui suit : « supérieur à 20, ».
(Sén. Baker : The explanation for the amendment is this. The present bill)
(anglais suit)

(Following French ‑‑ The Chair continuing ‑‑ « supérieur à 20, ».)
Senator Baker:  The explanation for the amendment is that the present bill says imprisonment for a term of six months if the number of plants produced is less than 201 and more than 5 and the production is for the purpose of trafficking. 

The reason why this amendment is being proposed to establish not 5 plants but 20 plants is based upon the present law which is reflected in many court decisions.  I refer to James and Moynan v. City of Salmon Arm, 2009, BCHRT 285, the British Columbia Human Rights Tribunal, at paragraph 24.  This is instructive.  It says here:

The
 Production Licence allowed Mr. James to grow 30 marihuana plants indoors in his home.
That licence is granted by the minister in charge of this bill, the Minister of Justice.  If you take another case, the Alberta Court of Appeal, R. v. Stoyko, 2008 Carswell Alberta, ALTA, 190.  At paragraph 2 it states:

The
 maximum number of marihuana plants that you may have under production at the production site at any time under this Personal-Use Production License is 25 Plants (indoor).
What is happening here is that the Marihuana Medical Access Regulations 
 passed by the government allow the issuing of licences to persons for personal medical use ranging anywhere from treatment of pain due to cancer to any condition of the spine to dramatic weight loss.  There is any number of reasons why this licence for personal use is issued, and the minister issues the licence under section 30 for personal use in someone's home, and as you see from those two examples 30 plants and 25 plants.

We are passing a law that says if you have more than 5 plants it brings into force a mandatory minimum sentence and an assumption of trafficking.  You could have two individuals growing marijuana for personal use ‑‑ one with 6 plants; the other with 30 plants and the 30 would be legal because the person has a ministerial licence.  However, the question is the same:  What number of plants could be considered for personal use?  Our point is that if the minister considers 30 plants for personal use, then perhaps we should be saying in this bill something not too distant from that number of personal use.

We are suggesting 20 plants ‑‑ not to bring it up to what the ministerial licence is for personal use, 25 and 30; it will not go that far but at least up to 20 so that we respect the ministerial authority under the regulations under this act to issue permits for personal use.  Basically, that is the rationale.

The Chair:  Discussion?

Senator Stewart Olsen:  On a point of clarification, if I may, Senator Baker, you were quoting dealing with medical marijuana where licensing is for the purpose of medical use. Are you mixing apples and oranges, personal use versus medical use?  Could you clarify that for me?

Senator Baker:  Both of it is for personal use.

Senator Stewart Olsen:  I understand what you are saying.

Senator Baker:  You cannot distribute it to someone else if you have a permit from the minister for personal uses.   

Senator Stewart Olsen:  That is for medical use, and you would get it issued from the minister for medical use.

Senator Baker:  Yes, for yourself.

Senator Stewart Olsen:  I see that the legislation before me is not dealing with that.

Senator Baker:  No.

Senator Stewart Olsen:  Thank you.

Senator Baker:  That is why we made it lower than what the minister would regard as being personal use.  The assumption in this section is not only does it draw the mandatory minimum, but there is also an assumption of trafficking.  How can you have an assumption of trafficking of someone with 20 plants for personal use, and someone else next door with 30 plants for personal use because it is for medical reasons?  Surely, you cannot say that one is trafficking and the other is not.  That is our logic.

Senator Stewart Olsen:  I would say, though, that I can see the difference, and I can see most people can see the difference.

Senator Baker:  I am glad to see you support it.

Senator Wallace:  I thank Senator Stewart Olsen.  I was drawing that point to everyone's attention.  I was having the same difficulty.  I believed I understood what you were saying, but with the continual reference to personal use, to many, that equates to recreational use.  I know that was not your intention, but I was left with much the same impression.  You are talking about medical use, and there is a regulatory process for the minister to approve the medical use of marijuana.  There is nothing new about that.  There is nothing in this bill that relates at all to that.

Just to go back in history, we have incorporated the materials from previous Bill C‑15 into this proceeding, and although this one is another bill, it is similar, if not identical, in terms of the content with the previous bill.  

With Bill C‑15, if you remember, originally, the number of plants that would have resulted in a charge of production was one.  It was increased from one to five, and that change occurred in the house.

The purpose of this section is part of the government's approach to send out strong messages to do as much as can possibly be done to discourage the production of drugs and, yes, the production of marijuana ‑‑ the illegal production of marijuana, non‑medical use of marijuana.  As a consequence, when I think of that history, I think of the changes that were made from the number that was prescribed originally in Bill C‑15.  
I have to disagree with Senator Baker.  I believe that five is a reasonable number.  I believe we should maintain that in this bill.

(French follows ‑‑ Senator Boisvenu ‑‑ J’ai pour le sénateur Baker...) 

(après anglais)
Le sénateur Boisvenu : J’ai pour le sénateur Baker une grande admiration. Il est mon mentor sur les questions légales. Toutefois, je crois qu’il s’aventure maintenant sur un terrain glissant. Il veut tenter de donner à un article des intentions qui ne sont pas du tout celles du législateur. Une grande faiblesse du Code criminel tient au fait qu’à plusieurs endroits on a prêté au législateur des intentions qui ne sont pas avouées.

Le sénateur Baker veut introduire dans le projet de loi des intentions médicales. Or, il serait préférable de mettre de côté cette question. D’autre part, l’usage de la marijuana à des fins médicales commence à être contesté. À Montréal, il y a six mois, deux maisons de distribution de marijuana à des fins médicales ont été fermées par les policiers car elles constituaient des réseaux de vente. 

L’intention du législateur, dans ce projet de loi, cherche à éviter cette voie. Le ministre aura toujours l’autorité d’émettre des permis de consommation à des fins médicales. On ne veut pas restreindre cette portée, mais plutôt le trafic. À mon avis, il serait dangereux d’apporter au projet de loi des intentions médicales. Il vaudrait mieux abandonner le projet de loi plutôt que de présenter de telles intentions devant un juge. L’intention du projet de loi S-10 est de protéger les jeunes qui commencent à consommer très tôt dans leur vie. Le but est d'interdire à des gens de produire de la marijuana à des fins de vente. 

Ayant déjà vu un plant de marijuana, j’estime que cinq plants dans sa maison suffisent à la consommation. Un nombre plus grand de plants pourraient constituer du stock excédentaire. Par conséquent, sénateur Baker, je crois que ce terrain est très glissant.
(Sen. Joyal: We should not forget...)

(anglais suit)
 (Following French ‑‑ Senator Boisvenu ‑‑ terrain est très glissant.) 

Senator Joyal:  We should not forget that the section that Senator Baker is proposing to amend does not remove the fact that for any other circumstance, it is still an offence.  The offence remains.  It is just the terms of imprisonment that are removed.  
In accepting the amendment, we are not legalizing here.  On the contrary, we are maintaining exactly the same weight of the law against anyone who would be under the number of 20 or over the number of 20.  The law would remain the same.  The only thing that is removed is the six months for those between 5 and 20.  That is essentially what we are doing here.  It is important not to create the impression that we are giving a free hand to anyone between 5 and 20.  That is not at all what the amendments would do.

The Chair:  Senator Baker, would this amendment restore judicial discretion?  Someone could still be sent the prison by the judge if that was appropriate, but the judge would have the freedom not to do that.  Is that the effect of this amendment?

Senator Baker:  Yes.  A judge is always faced with the question, when there are marijuana plants in a home, and believe me, over the years we have passed some very stringent laws.  You lose your home.  It is forfeited to the Crown if you are found to have modified your home in any way for the illegal production of marijuana, which is trafficked.  Every day, homes are forfeited.  That is what we passed.  We have that in the law.  It is a very strict law.  

What we are dealing with here has nothing to do with that law as it relates to forfeiture.  

Here, we are talking about the number of plants, and when does the mandatory minimum kick in.  The question as to whether or not the plants are for trafficking deals with, in the judge's mind, the numbers.  You cannot have 200 plants for your personal use.  What number do you arrive at that says this is for your personal use, and this is perhaps for trafficking, and now you have gone over the limit? 

The point is if you have two individuals, and one person, for his or her own personal use for medical use for pain or any number of things is, on the one hand, permitted to have 30 for personal use.  Then the person next door, no, they should not be allowed to have as many as 30, but certainly not far off that, in that the assumption would be made that that is also for personal use.  It very well could be for personal use.

We are suggesting that the 20 number would be a realistic number, compared to what is presently allowed for personal use.

(French follows ‑‑ Senator Carignan ‑‑ J'ai aussi beaucoup de respect pour le sénateur Baker...) 

(après anglais)
Le sénateur Carignan : J'ai aussi beaucoup de respect pour le sénateur Baker.  J'avoue que sur ce point il m'a fait réfléchir. À mon avis, il ne faut pas confondre l'usage personnel et l’usage médical. Ce dernier n’implique pas nécessairement un usage personnel. 

L'usage médical va aussi dépendre des prescriptions accordées aux individus et ces individus peuvent aussi demander à un producteur désigné de produire de la marijuana pour eux. Le règlement sur la production de marijuana à des fins médicales, si vous le consultez, ne parle pas de nombre de plants mais établit une formule pour arriver à une quantité de grammes, que la marijuana soit séchée ou non, selon l'aire de production, c'est beaucoup plus complexe et technique dans la réglementation. Donc, il y a une discrétion du ministre; celui-ci a accordé dans les cas cités, j'imagine en fonction de la formule de calcul et de la preuve déposée devant lui, une quantité suffisante pour arriver à une conclusion qu'il devrait accorder un permis de 30 ou 31 selon les circonstances très précises qui ont été données dans ce cas. Il faut faire la distinction et non nécessairement prendre ce jugement avec respect et le citer hors contexte pour prétendre que c'est un jugement pour une production personnelle.

Cela va peut‑être plus loin que cela. L'intention du projet de loi est de viser les cas de production à des fins de trafic et non pas pour usage médical, usage personnel. On n'a pas cette formule de calcul qui est un peu complexe mais qu'on comprendra qu'il serait peut‑être déraisonnable d'importer cette formule à l'intérieur du Code criminel, si ce n'est que pour la précision, où là il y aurait des risques de faire déclarer la loi inconstitutionnelle pour imprécision. 
Les gens du milieu savent très bien que pour un usage personnel, un à deux plants normalement est assez suffisant et que cinq plants seraient pour un consommateur d'une bonne résistance. Au delà de cela, je crois qu'il est facile de présumer que c'est pour en transmettre à d'autres, donc à des fins de trafic. Cela m'apparaît raisonnable.

L’autre élément qui consisterait à le monter à 20, je pense que cela faciliterait le travail des trafiquants qui pourraient le séparer en petites productions de 20 plants pour contourner la loi. Ce n'est peut‑être pas une porte ouverte mais c'est au moins une clé pour ouvrir la porte en montant à 20 plants. Pour tous ces motifs, je suis en désaccord avec l'amendement.
(Sén. Wallace : First, Senator Carignan has clarified my point…)

(anglais suit)

(1110 ‑‑ Following French by Senator Carignan: ... en désaccord avec l'amendement.)

Senator Wallace:  First, Senator Carignan has clarified my point that for production levels of 6 to 200 plants under the bill, the onus would be on the Crown to prove that it is for the purpose of trafficking. I will not repeat what Senator Carignan said so clearly.

Second, when Bill C‑15 was before the House, I believe there was unanimous agreement to increase the low number from one plant to five plants. That does not bind us today, I realize, but it is important to realize how we arrived at where we are today.

Also, with Bill C‑15 and to some extent with Bill S‑10, we have strong indication of support for the bill in its present form from the attorney generals' offices in the provinces as well as from law enforcement.  It is not something that was created in a vacuum.  It is not something that was about arriving at five plants as the maximum limit that was a take‑it‑or‑leave‑it.  Rather, it was through the Bill C‑15 process and is at that level today.

Third, Senator Baker's reference to forfeiture of homes and the consequences faced by those involved in the production of marijuana in homes reminds me of the graphic evidence we heard both with Bill C‑15 and Bill S‑10 of the problems that grow ops 
create in homes:  the risk of fire, the risk to neighbourhoods and the danger that creates.  Some who are involved in those types of activities also use weapons and violence.  We heard a strong plea, I believe, from community leaders that this situation is getting out of hand in some neighbourhoods and that grow ops should not be encouraged, all of which brings us back to the need to take action. From the government's perspective, that is what Bill S‑10 is all about.

Obviously, it will not surprise Senator Baker that I strongly believe that the limit of five plants for the purposes of production and trafficking is a reasonable limit at this stage.  I could not agree with your amendment.

(French follows ‑- Le sénateur Chaput : Je crois que l'intention du projet...)

(après anglais)
Le sénateur Chaput : Je crois que l'intention du projet de loi est toujours de sanctionner le crime organisé. À mon avis, le juge est le mieux placé pour déterminer si le crime organisé est impliqué dans la production d'une quantité inférieure à 20. Alors j'appuie l'amendement.

(Sén. Banks : I have a question for clarification…)
(anglais suit)
 (Following French by Senator Chaput: ... j'appuie l'amendement.)

Senator Banks:  I have a question for clarification: Senator Baker, the two cases you cited, one from the Alberta Court of Appeal and one from B.C., pertained to licences issued.  Were they issued to a person to grow marijuana for personal medical use, or were they licences granted to a person to grow marijuana for the others' medical use?

Senator Baker:  They were issued for personal use of medical marijuana. As I read to you, and Senator Carignan is right, the regulations involve a formula.  A permit can be issued that identifies the number of grams of dried marijuana and so on.  I could read 100 more decisions from every province that deal with people who have gotten into trouble over their permits.  These people are growing more than is allowed by their permits.  I read out the numbers simply to illustrate how the regulations are interpreted by the minister in issuing the permits for a specific number of plants to be grown indoors by persons for personal use.  The permits also state that the amount of dried marijuana for personal use that can be possessed at any one time well.  I cited the cases to identify the numbers of plants permitted for personal use.

Senator Banks:  In those two and perhaps other instances, the minister has determined that for personal medical use, a certain number of plants is required in order to get whatever those persons need. 

Senator Baker:  Yes.  It is not exactly the minister, Madam Chair or anyone who is listening.  Rather, it is someone designated by the minister in the department to issue the permit.  The minister does not have to bear the burden of issuing permits.

The Chair:  He would never get any sleep if he had to sign.

(French follows ‑- Le sénateur Carignan : Juste pour souligner...)

(après anglais)
Le sénateur Carignan : Juste pour souligner les fins de trafic, si la personne a 20 plants et qu'elle démontre que c'est à des fins légitimes médicales de consommation personnelle, même avec l'article actuel, elle sera acquittée de cette infraction parce qu’il doit y avoir une fin de trafic. Donc la Couronne devra faire la preuve, hors de tout doute raisonnable, le fardeau est important, que la personne a agi à des fins de trafic. Si elle a cinq, six, sept ou huit plants et qu’elle crée un doute que c’est à des fins personnelles et non de trafic, même si la personne   a plus de cinq plants, elle ne pourra pas être condamnée sur cette infraction.
À mon avis, la notion de « commise à des fins de trafic » accorde une discrétion judiciaire au tribunal pour éviter qu’en possession de plus de cinq plants, la personne purge systématiquement une peine de six mois de prison. Cela signifie plutôt qu’elle doit être en possession de plus de cinq plants, en plus d’avoir commis l'infraction à des fins de trafic et ce, hors de tout doute raisonnable.

Je ne sais pas si cela apaise vos inquiétudes, mais en ce qui me concerne, je peux dire que cela me rassure. 

(The Chair: Senator Baker, I will come back to you for response…) 

(anglais suit)

(1120 ‑‑ Following French by Senator Carignan: ...dire que cela me rassure.)

The Chair:  Senator Baker, I will come back to you for response.  

Senator Stewart Olsen:  I will be brief, Senator Baker.  The cases you have raised are very different from those addressed by this bill.  You include in your arguments about ministers determining different numbers of plants.  Forgive me, I am not a lawyer, but I would say that this bill goes a long way to clarify things for everyone, not just judges and ministers. However, your cases present different issues and different case law in terms of medical use versus trafficking.  Therefore, I cannot support your amendment.

Senator Baker:  If the only clarification is that, I understand.  The wording of the bill not only triggers trafficking but also mandatory minimum sentence.  At what number of plants should it trigger a six‑month jail term mandatory? With Senator Carignan's point, the person would not be convicted of possession for the purpose of trafficking.  However, if the person is found innocent of possession for the purpose of trafficking, that person is found guilty of possession under 4(1).  The question remains:  What number of plants do you determine for a six‑month jail sentence?  That question is before the committee in this clause.  I agree with Senator Wallace that the government had introduced one plant but the House of Commons, in its wisdom, had amended it to five plants. 

The Chair:  Are we ready to proceed to the vote?   

Senator Banks:  I am sorry, chair, it is probably unnecessary but I want to make an observation on Senator Carignan's comments. He is right to say that the accused does not have the job of proving his or her innocence and that the Crown has the onus of proving beyond a reasonable doubt that the purposes are for trafficking.  However, it seems that government members are suggesting that the number of plants has an effect on the likelihood of trafficking being involved, which is to say that a lower number of plants would indicate a lesser likelihood of trafficking being involved and conversely a higher number of plants would indicate there is a higher likely looked of trafficking being involved.  The onus of proof for the purposes of trafficking does not change in either case.  If that is so, it would seem easier to prove that trafficking is involved when there is a greater number of plants involved.

The Chair:  Those in favour of the amendment will please say yea. 

Some Hon. Senators:  Yea.

The Chair:  Those opposed will please say nay. 

Some Hon. Senators:  Nay.

The Chair:  The "nays" have it.  The amendment is defeated.

Shall clause 4 carry?

Some Hon. Senators:  Agreed.

The Chair:  Carried on division.  Shall clause 5 carry?

Senator Baker:  I have an amendment to clause 5, which members will not be surprised about because a similar amendment was considered on the previous bill.  I will read the amendment as it is being distributed.   I move:  

That Bill S‑10 be amended in clause 5, on page 5, by replacing lines 15 to 22 with the following:

8.1 (1) On two occasions, within two years and five years respectively after this section comes into force, a comprehensive review of the provisions and operation of this Act, including a cost‑benefit analysis of mandatory minimum sentences, shall be undertaken by such committee of the Senate, of the House of Commons or of both Houses of Parliament as may be designated or established for that purpose." 

Two major changes are proposed to this section as it relates to the Bill S‑10.  First, the bill in its current form says that a review will be done by the House of Commons or by a committee of both Houses of Parliament, which omits a committee of the Senate.  My amendment includes a committee of the Senate.  This is in keeping with the existing practice regarding such reviews.

Second, a comprehensive review after five years as well as two years, as Bill S‑10 states, will be put forward by the government.  As committee members know from the evidence that has been presented, it takes at least five years for someone to pass judgment on what a review report to Parliament would entail. These organized crime cases normally take beyond five years to litigate in our courts.  At the end of five years, you would have some indication of the effect of the legislation.  If it were reviewed only two years after the passage of the bill, you would have to wait a year or so before you would see determinations of the court.  The law in effect at the time of the commission of the offence would apply to the court proceeding taking place.

The new law would apply to cases where the offence was committed after the new law came into force. The illegal action occurs after the law is changed, then come the charge and the trial. At the end of the trial is sentencing and, in sentencing, the mandatory minimums come into effect.

How long that takes is anyone's guess depending upon the case.  Certainly, it would not be captured in a two‑year period.  That is why we suggest a five‑year period and that the Senate committee be recognized for the review.

The Chair:  Is there discussion? 

Senator Wallace:  I believe that Senator Baker does make a good point.  It is consistent with some of what we heard and the evidence, the practical implications of trying to do a comprehensive review after two years, including a cost benefit analysis. I think his comments make a lot of sense.

I would propose, Senator Baker, that rather than requiring 8(1) provide for two different periods of time when this review could take place, namely within two or five years, we simply limit it to the five‑year period.  Similarly, the comments you make about the inclusion of the committees of the Senate are good suggestions.  I would be prepared to support that with that five‑year limitation and deleting the two‑year reference.

The Chair:  Are you moving a sub‑amendment?

Senator Angus:  It sounds like that.

The Chair:  Could I assume, Senator Wallace, that you have moved ‑‑ and I am sure the clerk can produce the appropriate wording.

Senator Wallace:  I can give you the language.

The Chair:  You can?  Splendid.

Senator Wallace:  I will work from Senator Baker's amendment.  Simply delete the words "on two occasions," begin the sentence with "within," delete the words "two years and," and then following five years delete "respectively." 

It would read "within five years after this section," and then it continues on in the form that Senator Baker has proposed. 

(French follows ‑‑ La présidente : En français, je consulte mes...)

(après anglais)

La présidente : En français, je consulte mes collègues francophones, cela serait donc d’enlever les mots « à deux reprises soit respectivement » et de commencer la phrase « dans », enlever les mots « les deux et ». Donc la phrase dirait :

Dans les cinq ans suivant l'entrée en vigueur du présent article.

Cela irait en français.

Le sénateur Carignan : Est‑ce que vous avez enlevé le mot « respectivement? ».

La présidente : Oui. 
Dans les cinq ans suivant l'entrée en vigueur.
(Chair : Do you want to give further explanation)

(anglais suit)

 (Following French ‑‑ The Chair continuing ‑‑ l'entrée en vigueur.)

Do you want to give further explanation of your sub‑amendment, Senator Wallace?  You explained it quite clearly. 

Senator Wallace:  No, unless there is some question. 

The Chair:  Discussion of the sub‑amendment?

An Hon. Senator:  I think it is excellent.

The Chair:  Shall the sub‑amendment carry?

Hon. Senators:  Agreed.

The Chair:  All in favour?  Opposed?  Abstentions?  Carried.

(French follows ‑‑ The Chair continuing ‑‑ Sénateur Carignan, je vous fais mes...) 

(après anglais)(Las présidente)
Sénateur Carignan, je vous fais mes excuses sur l'amendement même.
Le sénateur Carignan : J'avais demandé la parole suite au sénateur Wallace. C'était pour souligner que le sénateur Baker m'avait convaincu de la pertinence de son amendement. C'était pour suggérer le sous‑amendement. Mais le sénateur Wallace l'a fait. Je suis en accord et j’appuie l'amendement principal.

La présidente : On passe au vote sur l’amendement tel qu'il a été amendé.
(Sén. Wallace : I thought it was my compelling…)

(anglais suit)

 (Following French ‑‑ The Chair continuing ‑‑ l’amendement tel qu'il a été amendé.)
Senator Wallace:  I thought it was my compelling presentation that convinced you, but whatever it took to get you in the right direction, I am comfortable with that.

The Chair:  Shall the amendment as amended carry?

Hon. Senators:  Agreed.

The Chair:  Shall clause 5, as amended, carry?

Hon. Senators:  Agreed.

The Chair:  It is agreed.

Shall clause 6 carry?

Senator Baker:  As committee members know, I am the critic for this bill.  Other committee members would certainly be moving some of these amendments if they were in my position.  Again, this amendment is nothing new to the committee because it was presented before the committee in a previous proceeding.

This amendment adds a new subsection to the bill at line 14 on page 6.  I will read it out so that it is clear.  I notice everyone has received it by now.  I move:

That
 Bill S‑10 be amended in clause 6 on page 6 by adding after line 14 the following:

(6) The court is not required to impose a minimum punishment of imprisonment if it is satisfied that 

(a) the person to be sentenced is an Aboriginal offender;

(b) the sentence would be excessively harsh because of the offender's circumstances; and 

(c) another sanction is reasonable in the circumstances and available. 

(7) If under subsection (6) the court decides not to impose a minimum punishment, it shall given reasons for that decision.
The Chair:  I will read the motion in French and then we can have a discussion.

(French follows ‑‑ The Chair continuing ‑‑ Il est proposé par le sénateur…)
(après anglais)

Il est proposé par le sénateur Baker : 
Que le projet de loi S‑10 soit modifié à l'article 6, à la page 6, par adjonction, après la ligne 18, de ce qui suit :

(6) le tribunal n'est pas tenu d'imposer une peine minimale d'emprisonnement s'il est convaincu à la fois : 
a) que la personne reconnue coupable est un contrevenant autochtone; 
b) que la peine serait excessivement sévère en raison de la situation du contrevenant; 
c) qu'une autre sanction  raisonnable dans les circonstances peut être imposée.

(7) s'il décide en application du paragraphe (6) de ne pas imposer une peine minimale d'emprisonnement, le tribunal motive sa décision.
(Sén. Baker : We heard substantial evidence)

(anglais suit)

 (Following French ‑‑ The Chair continuing ‑‑ tribunal motive sa décision.)
Senator Baker:  We heard substantial evidence on this point recently before the committee, and the rationale is that the Criminal Code outlines at section 718 a regime whereby a consideration is given to an Aboriginal offender.  This follows by Supreme Court of Canada decisions that point out that a judge in sentencing must consider similar factors.  I think all committee members are familiar with those Supreme Court of Canada decisions.

We heard testimony before the committee by some lawyers and a professor of law to the effect that the mandatory minimum sentence would violate sections 12 and 15 of the Charter and section 35 of the Constitution as well.  We also heard that the provision as worded should not stand.  

As we all know, we have passed mandatory minimum sentences in the past, and they do apply, the firearms legislation, for example.

The point is if you keep applying mandatory minimum sentences and allow no discretion whatsoever to the judge, then you arrive at a point where you negate or negative section 718 of the Criminal Code, another act of Parliament, and you negative the intent of the decisions of the Supreme Court of Canada.

Basically, that is the rationale for the bringing forward of this amendment.  Members will also note that it would be up to the judge whether the mandatory minimum sentence would be excessively harsh and whether there is another sanction that would be more reasonable in the circumstances, and the judge would have to give reasons thereby allowing the Crown to appeal the judge's decision if the decision states that the mandatory minimum would not apply.

Senator Angus:  May I ask a question?

The Chair:  Thank you, Senator Baker.  We have a raft of people who wish to speak on this one.

(French follows ‑‑ Le sénateur Boisvenu : Effectivement, c'est une question que...)

(après anglais)

Le sénateur Boisvenu : Effectivement, c'est une question que j'ai, surtout par rapport à l’alinéa : 
a) que la personne reconnue coupable est un contrevenant autochtone.
Je donnerais un exemple au sénateur Baker pour essayer de comprendre son raisonnement. En Estrie, dans la région que j'habite, il y a des Autochtones, des Malécites, je pense, qui ont un statut d’Autochtones. Ils ont la carte d’Autochtones. Ils ne demeurent pas dans une réserve. Ils sont intégrés dans une communauté blanche. 
Ces gens qui feraient du trafic seraient exclus de toute sentence minimale? Selon cet amendement, oui, parce qu'on dit que la personne reconnue coupable est un contrevenant autochtone. À mon avis, un Autochtone est celui qui a sa carte canadienne, reconnu Autochtone, qu’il soit dans une réserve ou pas. Il bénéficie des mêmes droits.

Pour la justice, les citoyens normaux diraient que pour cet individu restant à Sherbrooke, il serait exclu d'une sentence.

La présidente : L'amendement dit : n'est pas tenu.

Le sénateur Boisvenu : Il serait traité différemment d'un citoyen blanc. Je le comprendrais parce qu'on l'a fait pour la chasse et la pêche, la loi québécoise de la chasse et de la pêche a reconnu aux Autochtones des droits ancestraux. Ils peuvent chasser en dehors de la saison. Est‑ce qu’ici on va leur reconnaître un droit ancestral de faire du trafic?
(The Chair:  Senator Baker, could you keep a)

(anglais suit)

(Following French ‑‑ Senator Boisvenu continuing ‑‑ ancestral de faire du trafic?) 

The Chair:  Senator Baker, could you keep a list of the points you need to respond to here?  We could go on forever.

Senator Baker:  Yes.

Senator Lang:  I want to go over a couple of areas that make this amendment unrealistic and do not confront the real world that we face on a day‑to‑day basis, especially in rural Canada.

Many Aboriginal communities are now integrated because, as time has moved on, people have moved in and out of these communities and there is a combination of First Nations and other Canadians living in these communities.  I do not understand how you can have a law where an Aboriginal and non‑Aboriginal were caught trafficking and would have to appear in a situation where a different law would apply to each of these individuals.  That is not common sense or realistic.  The reality of it is that in these communities ‑‑ pointed out last night in a tragic situation where I come from ‑‑ at the end of the day, those who are allowed to traffic and have had free reign for a long time, the results can end in death for a somewhat innocent situation of a substance user.  We heard the story last night.

I would submit that the reality of what we face in these communities is far different than 30 years ago as far as the composition of the demographics.

In the zeal to bring forward an amendment of this kind, it does not confront the problem that some small communities face where two, three, four or five of these individuals effectively have control of that community and are exercising fear and are involved in the substance abuse and the trafficking that is going on in those communities.  Perhaps it is not politically correct to talk about it, but in some realities that is happening across Canada in these communities.

We have been told countless times in this committee that if we put laws into effect that will remove these people who are consciously preying on their fellow citizens and are trafficking drugs and put them elsewhere, in this case incarcerated, then those communities can find peace and security.  At the present time, it is a revolving door.  If they are caught, after a very short period of time they go back and prey on their neighbours.  I, for one, cannot support a double standard and I cannot support the premise that because I am of a certain ethnic group we would allow the trafficking in that community, or at least appear to allow the trafficking in these communities over and above what we would do with any other community.  I think that is wrong.

Senator Angus:  First, if I understand this well -- I am not sure agree with my friend Senator Lang -- I believe the amendment is saying that the judge will have a bit of discretion in the case of an Aboriginal offender.  I am troubled by that.  Maybe we need a definition unless you can explain it to me.  That speaks to your point, Senator Lang.

What we heard last night was compelling to me about the syndrome of a number of these people from birth, FASD.  I think that is the main thrust of your amendment, Senator Baker.  However, I have a problem with paragraph (c).  Would you be comfortable if that were removed?  That is where you are sneaking in a wider reach.  It is like a complete reach to apply widely.

The Chair:  That sounds as if it is a suggestion of a sub‑amendment.

Senator Angus:  It is a question, really.

The Chair:  Sub‑amendments we should go to straight away, but you had a question there, Senator Baker.  Would you be receptive to a sub‑amendment to remove subsection (c) here?

Senator Angus:  As well as possibly a definition.  Maybe there is a generic definition.

The Chair:  There is not one in the Criminal Code now in section 718.2(e), and the courts have presumably figured out how to deal with it.

Senator Angus:  That was my question.  Is it clear?

Senator Baker:  Subsection (c) places a further onus on the judge in that the judge must not only determine or feel that it is excessively harsh, but there is an "and," and there must be another sanction available which is reasonable before he can so proclaim.

Senator Angus:  You see it as restrictive rather than widening it?

Senator Baker:  Yes because of the use of the word "and."  It would be different if an "or" were there.

Senator Angus:  Yes, I might have seen an "or."  Thank you.  I will think about it and consult with my leaders here.

The Chair:  Thank you, Senator Angus.

(French follows ‑‑ Le sénateur Chaput : Pour moi, le but ou l'objectif ...)

(après anglais)

Le sénateur Chaput : Pour moi, le but ou l'objectif de cet amendement proposé par le sénateur Baker n'est pas le droit de reconnaître le droit de faire du trafic pour les Autochtones mais plutôt de reconnaître que dans le cas des Autochtones, il faut envisager le problème différemment.

Il s'agit de la question du respect de leurs droits et du respect de leurs coutumes et traditions. C'est ce qui fonctionne pour eux, dans leur situation particulière. « One size fits all » dans le cas des Autochtones, cela ne fonctionne pas. On le sait. La question est de savoir comment le faire.
La peine minimale telle que définie dans le projet de loi pourrait être discriminatoire à leur égard parce que cela ne fonctionne pas. Comment le faire?

(Sén. Wallace : I have a couple of comments. I think we all realize that the Aboriginal )

(anglais suit)

(Following French ‑‑ Senator Chaput continuing ‑‑ ne fonctionne pas. Comment le faire?) 

Senator Wallace:  I have a couple of comments.  I think we all realize that the Aboriginal community does have special circumstances and they certainly must be considered, and I think of some of the evidence that we have heard.

I know the government has tried to react to that and respond to that.  There are programs that are geared specifically to the Aboriginal community.  I will not repeat everything that we discussed yesterday but the Aboriginal Justice Strategy is there specifically because of the demands and special circumstances of the Aboriginal community.  I think we all feel that and realize that there are historical differences and we must be cognizant of that and think about it.  However, it is balancing that against developing a two‑tier legal system where those convicted of serious crimes, whether they be Aboriginals or any other Canadian citizen, be treated in a similar manner.

Fundamentally, that is one of the greatest difficulties I have with your proposed amendment, Senator Baker.  I think it leads towards a two‑tier system.  The bill focuses on serious drug crime and the implications of that are felt ‑‑ and we have heard this in our evidence ‑‑ throughout the Aboriginal communities, those who have gone through all the devastation that activity can create.  As legislators, we must respond to that and balance how justice will be administered both in the Aboriginal communities and in the rest of the country.  We can acknowledge the special circumstances of Aboriginal offenders, but I certainly would not be supportive of a two‑tier legal system.

With Bill S‑10, the offences involve aggravating factors.  As I said earlier, I know we are well aware of it.  It is addressing serious drug crime.  It is focusing on the implications for those involved in organized crime, weapons, violence, very serious stuff.  Whether those on the receiving end of those problems are Aboriginals or other Canadians, we must treat it as much as we can in a similar way.

Senator Baker, in referring to mandatory minimum sentencing ‑‑ and I know we have had this discussion many times and not simply in the context of how it impacts Aboriginal communities ‑‑ it removes the discretion of the court.  I do not believe that Bill S‑10 does remove the discretion of the court.  It does limit it, indeed it does, in some circumstances, but it does not remove it.  The sentencing room that exists between the mandatory minimum and the maximum is where judges can exercise their discretion.

As legislators, we have a responsibility to create as much definition and be as clear as possible as to what our intent it is.  The courts are not there to make the law but are there to interpret the intention of the legislators.  If we collectively agree, perhaps not unanimously, that mandatory minimum does reflect our intention, I do not believe in doing so we are encroaching on the territory and the authority of the courts.  It is the other way around.  The courts interpret what we proscribe as the laws of the land.  In this case, we say they would maintain their discretion above the mandatory minimum level.

The final point I wish to make is to remind all of us ‑‑ and, again, I know we are all aware of it ‑‑ that where there is relief provided in the bill, not only for Aboriginal offenders but all who may run afoul of Bill S‑10, is any offender who is prepared to and makes application to a drug treatment program can escape the problems of mandatory minimum sentencing.

We have heard that the availability of those services in Aboriginal communities in some cases may be something that needs further addressing but it is being addressed.  We have heard that more funding is being provided for that purpose and it will continue to improve.

In conclusion, there is a need obviously to be aware and think of the special circumstances of our Aboriginal offenders, but we should not be creating a two‑tier legal system either.

Senator Runciman:  I share the concerns about this amendment with respect to two‑tier justice as well.  That is not my only concern.  I think this amendment goes a long way to dramatically weakening the intent of the government with respect to the introduction of this legislation.

In Ontario, certainly, we have had serious concerns with public perception if not reality of different treatment for different folks in the province.  We saw it in Caledonia, which has been a sore point ‑‑ there is no question about that.  We saw it with the concerns with respect to contraband cigarettes, with guns and with human smuggling.  What Senator Baker seems to be doing here is in effect entrenching in legislation this principle that people will be treated differently under the law of the land, and I certainly have a great deal of difficulty with that.

When you are opening the door with some of the other provisions of your amendment, you can drive a truck through these loopholes that are being built into the legislation with respect to the opportunity for offenders to look at avenues to escape mandatory minimums.  I have a great deal of difficulty with the amendment and unfortunately will not be able to support it.

Senator Banks:  Colleagues, there is, in a sense, at present a two‑tier justice system in this country.  At the end of the pipe, it is a two‑tiered justice system.  Depending on what province you are talking about, the number of incarcerated Aboriginal persons, whether they are on‑ or off‑reserve, is somewhere between seven and twenty times everyone else.  We have a two‑tier justice system.

In response to that end of the pipe, if I understand it correctly, the Criminal Code already recognizes that judges must ‑‑ and I stand to be corrected in this ‑‑ take into account whether an offender is an Aboriginal and, if and where an offender is an Aboriginal and is found to be guilty, alternative measures of sentencing must be taken into account.  I stand to be corrected on that, but I believe that I am correct.

I want to call to the attention of senators that the proposed amendment of Senator Baker is not prescriptive or restrictive.  It does not say that Aboriginal offenders, having been found guilty, will not, must not or cannot be sentenced to a minimum sentence.  As I read it, it says that the judge in these circumstances can say, "You are getting the minimum sentence, buddy," and plus, plus, plus if the judge wants to do so.  This does not put a ceiling on it as I read the proposed amendment.

Paragraph (c) to which some senators have referred to in the amendment, talking about another sanction as reasonable in the circumstances, I think and expect refers, in Senator Baker's mind, to those other sanctions specifically set out in the Criminal Code as it presently exists.  For those reasons, I will be supporting the amendment.

Senator Joyal:  I want to emphasize three points.

First, in answer to Senator Angus, the Criminal Code already contains the same wording of Aboriginal offender in section 718.2(e).  It states:

All
 available sanctions other than imprisonment that are reasonable in the circumstances should be considered for all offenders, with particular attention to the circumstances of aboriginal offenders."

This paragraph follows the decision of the Supreme Court of Canada in the Gladue case.  At that section, the Criminal Code has enshrined the principles the court elaborated in the Gladue case.  In other words, the courts already settled the issue of the principle of sentencing in relation to Aboriginal people.  There is no doubt about it on the basis of the Charter.  Essentially, it is based on the fact that Aboriginal people have been the object of systemic discrimination through the history of Canada, and that is why the judge who is faced with the obligation to sentence an Aboriginal person must take into account a certain number of factors.  Those factors are codified in the amendment proposed by Senator Baker.  In other words, the judge must be convinced that another sanction is reasonable and available.

The opening that clause 8(2) provides, which is a drug treatment court, a drug treatment program, you have heard the witnesses say they are not available for most of the Aboriginal people. In other words, we are creating an opportunity for a judge to suspend the imposition of the minimum sentence when there are a certain number of circumstances present, which are the drug courts and drug treatment programs.  

We heard yesterday from the police officer that those drug courts are not even available in Quebec and the whole of the maritime region of Canada.

Senator Angus:  You are saying that because the minimum one‑year and two‑year are mandatory, they overrule the Gladue principles?

Senator Joyal:  That is it.

Senator Angus:  Are you sure of that?

Senator Joyal:  That is what we asked the legal expert last night.  

We what we are doing here is we are entrenching the systemic discrimination that the Aboriginal population is suffering if we do not give a judge the same principles that already exist for any other offences.

Let us take the most horrific crime, which is killing someone according to the code.  When an Aboriginal person is found guilty of killing a person -- first degree murder -- the judge, in sentencing that Aboriginal person, must take into account the Gladue principle.

Senator Angus:  In this case it would be the same.

Senator Joyal:  Here we are offering the judge the opportunity to see an alternative to a minimum if the judge is satisfied that the sentence would be excessively harsh and another sanction is reasonable and available.  There are two compelling conditions.  

There is another sanction that is reasonable, and that sanction is available.  In some communities it might not be available, like what Senator Boisvenu has said.  Most of those sentences imposed on Aboriginal people involve the community at one level or the other.  If the Aboriginal person happens to live in a place where there is no Aboriginal community, the judge cannot conclude that that alternative is available.  Those are the principles that are clearly stated in the Gladue case.  

It is not a free ride for any Aboriginal person to get out of court.  The judge is still compelled to impose a sentence under specific conditions that are spelled out in the Gladue case.  That is why I feel that that is, in my opinion, a way to protect the constitutionality of this bill in relation to Aboriginal persons, as much as minimum sentences are concerned.

There is no question in my mind that that section will be challenged at some point in time in the courts on the basis of the Charter, on the basis of the Gladue principle and on the basis of the other sections of the code where those sentences apply.

Senator Angus:  Senator, I will have to think about it.  I listened to you carefully, and I respect your legal opinion.  However, if a judge can deal with the mandatory sentencing that is required for first degree murder, as you suggest, but exercises the Gladue principles, I do not see why we need to carve it out here.  The same thing would apply to Bill S‑10.

Senator Joyal:  There is a different circumstance because here we are dealing with a minimum, where the judge cannot modify it.  As you know, in the case of murder, the judge can -- as we have seen two weeks ago in relation to a famous murder case that I do not need to quote here -- decide when the person is eligible for parole.  

There is still a capacity for the judge to modulate the penalty, even though there is a minimum of 25 years or a life sentence.

That is why I think maintaining those principles is very important.  That section, in my opinion, could be challenged easily by an Aboriginal person on the basis that a drug court is not available or the treatment program is not available.  We have heard how difficult it is to operate those treatment programs in the Aboriginal community, and that there is no possibility for a judge to impose a different sentence.

That is why I feel it is important to state those principles.

Senator Angus:  Madam Chair, we are on a point of law here.  I wonder if we could hear from the representative from Justice Canada on this point.

The Chair:  I would invite Mr. Saint‑Denis to join us.

Senator Angus:  If he wishes.

The Chair:  He does not look happy.

Senator Angus:  They always throw great light on these issues.

Paul Saint‑Denis, Senior Counsel, Criminal Law Policy Section, Department of Justice Canada:    Thank you, Madam Chair.  As you see, I even brought my identity card here.

Senator Angus:  Do the Gladue principles not apply to this provision without such an amendment?

Mr. Saint-Denis:  I think that the Gladue principles would apply, but, in respect of the maximum that can be imposed, not in respect of the minimum.  

Senator Joyal referred to the minimum penalty that is imposed in cases of homicide, first degree murder, and the court does not have any discretion there.  The minimum penalty is imposed.  Where there is some discretion in the court is at the time when parole can be brought into play.

I would also say that in cases of the minimum penalty for weapons in respect to firearm offences, again, the court has no discretion.  The Gladue principle would apply as for the maximum, but not for the minimum.  The minimum would still be imposed, whether the individual was an Aboriginal or not.  That would be the situation here as well.

Senator Angus:  The minimum obviates that. 

Mr. Saint-Denis:  In terms of the minimum, yes.

Senator Angus:  This is not a precedent?

Mr. Saint-Denis:  No, because we have a great number of minimum penalties in the code.

Senator Angus:  They are constitutional.

Mr. Saint-Denis:  By and large, they have all been found constitutional, with respect to firearms, with respect to impaired driving and the minimum penalties for first and second degree homicide.

Senator Joyal:  It could be challenged, as much as an Aboriginal person was concerned?

Mr. Saint-Denis:  I could not tell you that.

Senator Joyal:  We asked the question yesterday to witnesses we heard from.  I do not know if you have read the transcript.

Mr. Saint-Denis:  No, I have not had the chance yet.  In the area of firearms I know there have been a number of challenges by Aboriginals, but I do not know if they are on point for this discussion here. 

Senator Baker:  In view of what you have just said and brought to our attention, it still leaves open the question, though, would you not admit, that with an increased number of mandatory minimum sentences perhaps you could arrive at a point where you would be negating 718.2(e) 
of the Criminal Code and negating the wishes of the Supreme Court of Canada in previous decisions, R. v. Wells 
or R. v. Gladue, that each mandatory minimum would bring with it its own baggage to be determined by the court, and that a previous decision made on weapons, for example, would be re-litigated with a new provision on mandatory minimums contained in this bill.  It certainly would not prevent such litigation; would you not agree?

Mr. Saint-Denis:  I am not sure I would agree fully.  Certainly, it is an argument that one could put forward, but, again, a counter‑argument would be that Gladue still has an impact, but more so towards the maximum that the courts would impose, or the penalty that is greater than the minimum, in which case the court can take into account the special circumstances surrounding the Aboriginal offender.

The other thing, though, is that in Gladue the court did recognize that there are certain offences.  The court did not specify which offences, but did say that there are offences where, regardless of the special circumstances of the Aboriginal, that offender should be treated exactly in the same manner as the non‑Aboriginal offender.

The counter argument would be that it is open for Parliament to decide, in some instances, which offences merit being dealt with on a more serious basis; and, therefore, every offender should be dealt with in the same manner, Gladue notwithstanding.

Senator Baker:  That is contrary to the intent of section 718 (2)(e).

Mr. Saint-Denis:  Section 718 is still applicable, even in instances of minimum penalties.  However, it would be applicable to instances where a penalty more than the minimum penalty would be applied.

Senator Baker:  I have one final question, Mr. Saint Denis: In a decision last month, an Ontario Superior Court justice struggled with the same question we are putting forth today.  Judges are regularly confronted with violations of the Charter as it relates to mandatory minimums and Aboriginal persons. The solution put forward in this bill would settle this question.   

Mr. Saint-Denis:  That is possible, but the issue of Charter challenges to mandatory minimum sentences generally, and more specifically to Bill S‑10, was pointed out by some previous witnesses.  It would not be unusual or unexpected if the first line of defence for individuals now charged with an offence for which there is a minimum to raise the Charter as an initial salvo in their attempts at acquittal. That would be normal.  If I were a defence counsel the first thing I would do is raise a Charter challenge to these minimum penalties.

However, one of the elements that courts will examine will be whether these penalties are unreasonable.  As far as minimum penalties go, they are not as serious as those set for homicide and many of the firearm minimum penalties.  They range from six months to three years and are imposed when aggravating circumstances are present.  That is what makes this a tailored approach to what we want to do in the area of drug offences.  The fact that these aggravating factors are considered to be fairly serious ‑‑ weapons, organized crime and the sale of drugs to children and so on ‑‑ the courts, in my view, will agree that these are reasonable and therefore constitutional.

Senator Baker:  The official puts forward a very good case for the government.  

(French follows ‑ Le senateur Carignan: En cas de Gladue...)

(après anglais)
Le sénateur Carignan : Le jugement de Gladu a été rendu en 1999 et traite de l'application de l'article 718.2e), donc l'article existait déjà lorsque Gladu a établi les principes de détermination de la peine, particulièrement en présence d'une personne autochtone, il le faisait en appliquant l'article 718.2e), donc ce n'est pas nécessairement dû au fait que c'était des droits ancestraux ou que c'était relié au fait d'une autre garantie prévue dans la Charte. Il ne faisait qu’appliquer les circonstances de 718.2e), comme cela pourrait s'appliquer à d'autres personnes que les Autochtones, aux Africains ou à différentes situations personnelles de races autres que les Autochtones. Parce que l'article dit bien : et plus particulièrement en ce qui concerne les délinquants autochtones. Ceci n'exclut pas les autres. Ce n’est pas une disposition spécifique aux Autochtones.

M. Saint-Denis : Vous avez tout à fait raison. L'article n'est pas limité aux Autochtones mais vise tout particulièrement les Autochtones.

Essentiellement on demande aux tribunaux de tenir compte des facteurs qui mitigent les circonstances de la commission de l'infraction et on demande aux tribunaux de tenir compte particulièrement des circonstances qui entourent la personne autochtone accusée.

Le sénateur Carignan : Et ma deuxième question est assez précise. Avant de déclarer inconstitutionnel un article de loi comme une peine minimale qui s'applique à l'ensemble sur la base de la race d'un individu, il faudrait reconnaître que, pour l'Autochtone, on doit tenir compte dans la détermination de la peine ce certains principes correctifs. Ce que je comprends du traitement différent pour l'autochtone, c'est en raison de la tradition de la justice corrective en matière autochtone et non pas à cause des faits soulevés par rapport à l'absence de traitement. Ce sont les principes traditionnels de la justice autochtone qui sont des principes de justice corrective. 
Mais, il faudrait aller plus loin que cela et dire que ces principes correctifs sont des droits ancestraux afin d'arriver à la conclusion qu'il y a une inconstitutionnalité. Et avant de déclarer inconstitutionnel un article, il y a des jugements à la Cour suprême qui parle de « reading in, reading out ». Donc il y a de fortes chances que la Cour suprême, plutôt que de traiter inconstitutionnel un article qui s’applique à l'ensemble de la population arrive avec un principe de « reading out » et qu'il considère une inapplication tout simplement aux Autochtones.

Il y a plusieurs outils que la Cour suprême pourrait utiliser.

M. Saint-Denis : C'est tout à fait juste. Il y a différentes possibilités pour la cour de traiter ces dispositions, si elle voulait conclure qu'il y avait des problèmes constitutionnels avec ces dispositions.

Le sénateur Carignan : Sans nécessairement les déclarer inconstitutionnelles.

M. Saint-Denis : Sans nécessairement les déclarer inconstitutionnelles.
(Sén. Wallace : Actually he’s covered the point of that I was responding)

(anglais suit)

(Following French by Mr. Saint‑Denis: ....)

Senator Wallace:  Mr. Saint‑Denis has covered the point in responding to Senator Baker.  I have no further questions.

The Chair:  Does anyone have a question for Mr. Saint‑Denis?

Senator Joyal:  I listened carefully to Mr. Saint-Denis.  I still think there is doubt about the application of some of those sections to Aboriginal people in the context of the systemic discrimination that they have been the object of in the legal system of Canada.  In some provinces where the levels of Aboriginal offenders in prisons are so high that there is a societal problem with those Aboriginal peoples in relation to criminal justice generally.

As I said earlier, that does not suspend the sentencing.  The judge is compelled to impose a sentence.  It is not a free ride for an Aboriginal person to traffic drugs any time they want.  They still go before the court and if they have a previous criminal record, the judge has to take that into account. A judge has to ponder whether another section is reasonable under the circumstances.  In each case, the judge has to adjudicate on the basis of the history of the Aboriginal person before him.

I am still convinced that there is a possibility of challenge under the Charter.

Mr. Saint-Denis:  I cannot disagree that there is a possibility.  The first line of defence by the defence will be to challenge the constitutionality of these provisions. We simply do not arrive at the same conclusion on the likelihood of a successful challenge.  

I remind you that these minimum penalties would only arise in the presence of serious aggravating factors.  You mentioned, for instance, a previous record as something that the court would bear in mind when dealing with an Aboriginal offender.  That is one of the aggravating factors.  The court would also bear in mind, for instance, the use of a firearm or the use or threat of violence.  This says that when those circumstances arise the court has to impose this minimum.  It can impose a higher level of penalty depending on how serious those factors were, but I cannot convince you that these will not be challenged.  I think they will be, and we will have to see how that goes.  The Department of Justice is of the view that they will successfully be defended. 

The Chair:  I would ask colleagues to keep side conversations to a minimum and as soft as possible, please.  

Are there any further questions for Mr. Saint‑Denis?

Senator Baker:  Mr. Saint‑Denis, I am sure that you will agree that when officials like yourself give evidence before the Standing Senate Committee on Legal and Constitutional Affairs that evidence is sometimes used in court decisions with regard to the intent of the legislation.  

Do you agree with that?

Mr. Saint-Denis:  I believe that the comments and views of honourable senators are taken into account much more so.

Senator Baker:  Mr. Saint‑Denis, I can show you many examples where you and other officials of the Department of Justice have been quoted.  

Madam Chair, it is nice to have Mr. Saint‑Denis give us an honest opinion, but know that there are parameters and limitations to the expression of any opinion regarding the success of a Charter challenges given that his very department will be called upon to try to defeat such a proposition. 

(French follows ‑ Senator Carnigan:  : Sur la principale, je pense que…)
(après anglais) 

Le sénateur Carignan : Sur la principale, je pense que l'intention de vouloir protéger un groupe d’individus peut être louable. Je ne suis pas prêt à dire qu'il y a une discrimination systémique, mais c'est certainement une distinction. Est‑ce que cette distinction est justifiée? Nous devons être extrêmement prudents avant d'introduire dans le Code criminel une distinction justifiée sur la race ou sur l'origine ethnique. 

Je n'ai pas trouvé beaucoup d'exemples. J'ai regardé rapidement, mais à ma connaissance, il n'y a pas d'exemples de discrimination, une distinction d'un individu autre que sur l'âge pour commettre une infraction ou non. Sur la race, je ne vois pas ce qui pourrait constituer une infraction. Cela devient presque une infraction quand on parle d’une peine minimale de deux ans avec cinq plants ou d’une intention de trafic versus une autre. C'est presque une infraction. 

Donc il faut être prudent. Deuxièmement, il peut y avoir un effet pervers à cela. On le voit, les groupes criminalisés adaptent leurs méthodes en fonction de la loi lorsqu'ils commettent des crimes. Si on exclut les Autochtones et les réserves de cette partie de la loi, ils peuvent devenir des cibles que le crime organisé va encore utiliser pour faire du trafic parce qu'ils ne sont pas assujettis aux peines minimales, donc moins susceptibles d'être punis. C’est donc plus facile de les convaincre de tomber dans le trafic. Il y a plusieurs réserves autochtones aux frontières canado‑américaines qui peuvent devenir des cibles encore plus importantes qu'elles ne le sont déjà. 
Alors que votre intention est d'éviter un chef d’accusation aux Autochtones, peut‑être que l'amendement aurait l’effet inverse, c’est-à-dire que cela augmenterait les chefs d’accusation dus au crime organisé qui, lui, s'adapterait. Je suis donc en désaccord avec l'amendement.

Le sénateur Boisvenu : Pour avoir beaucoup travaillé avec les Autochtones, je pense qu’on se retrouve davantage devant deux systèmes sociaux à deux vitesses que devant deux systèmes de justice à deux vitesses.

Selon moi, perpétrer, dans le Code criminel, le traitement des Autochtones de façon particulière, c'est les maintenir dans un système social à deux vitesses. Il faut aller au‑delà de ça. On ne travaille pas sur la bonne cible lorsqu'on a des Autochtones devant la justice et qu'on leur dit : « On va vous traiter différemment parce que vous avez des problèmes sociaux différents. » La solution n'est pas de les traiter différemment devant la justice, mais de régler leurs problèmes sur les plans social et économique. Tout simplement.

(The Chair: Senator Baker, do you have a final...) 

(anglais suit) 

(Following French)

The Chair:  Senator Baker, do you have a final response? 

Senator Baker:  I think that everything has been said.  The fact is that section 718(2)(e) does exist in the Criminal Code, and the decisions of the Supreme Court of Canada exist for us to follow.  This provision was simply an attempt to further provide for these matters that are a part of our law in Canada.   

The Chair:  Thank you, Senator Baker.  

We shall now proceed to the vote on the amendment.  Those in favour of the amendment will please say "yea."

Some Hon. Senators:  Yea.

The Chair:  Those opposed to the amendment will please say "nay." 

Some Hon. Senators:  Nay.

Senator Joyal:  May we have a recorded vote?

The Chair:  Yes, you may. 

Ms. Anwar:  The Honourable Senator Fraser. 

Senator Fraser:  Yea. 

Ms. Anwar:  The Honourable Senator Angus. 

Senator Angus:  Nay. 

Ms. Anwar:  The Honourable Senator Baker.

Senator Baker:  Yes. 

Ms. Anwar:  The Honourable Senator Banks.

Senator Banks:  Yea. 

Ms. Anwar:  The Honourable Senator Boisvenu.

Senator Boisvenu:  No. 

Ms. Anwar:  The Honourable Senator Carignan. 

Senator Carignan:  No. 

Ms. Anwar:  The Honourable Senator Chaput.

Senator Chaput:  Yes. 

Ms. Anwar:  The Honourable Senator Joyal.

Senator Joyal:  Yes. 

Ms. Anwar:  The Honourable Senator Lang.

Senator Lang:  No. 

Ms. Anwar:  The Honourable Senator Runciman.

Senator Runciman:  Nay. 

Ms. Anwar:  The Honourable Senator Stewart Olsen.

Senator Stewart Olsen:  No.

Ms. Anwar:  The Honourable Senator Wallace.

Senator Wallace:  Nay.   

Ms. Anwar:  Yeas, 5; nays 7.

The Chair:  The amendment is defeated.

Shall clause 6 carry?

An Hon. Senator:  On division.

The Chair:  It is carried on division.  

Shall clause 7 carry?

Hon. Senators:  Agreed.

The Chair:  Carried.  

Shall clause 8 carry?

Hon. Senators:  Agreed.

The Chair:  Carried.

Shall clause 9 carry?

Hon. Senators:  Agreed.

The Chair:  It is agreed.  

Shall clause 10 carry?

Hon. Senators:  Agreed.

The Chair:  It is agreed.

Shall clause 11 carry?

Some Hon. Senators:  Agreed.

An Hon. Senator:  On division.

The Chair:  Carried on division.

Shall clause 12 carry? 

Hon. Senators:  Agreed.

The Chair:  Carried.  
Shall clause 13 carry?

Hon. Senators:  Agreed.

The Chair:  Carried.
Shall clause 14 carry?  

Hon. Senators:  Agreed.
The Chair:  Carried.
The Chair:  Shall clause 16 carry?
Hon. Senators:  Agreed.
The Chair:  Carried.
(Chair : l’article 1, …)

(French follows)

 (après anglais)

La présidente : L’article 1, qui contient le titre abrégé, est-il adopté?

Des voix : D’accord. 

La présidente : Adopté.

(Chair : Did you say, carried on division…)

(anglais suit)

 (Following French ‑‑  Adopté)
The Chair:  Did you say, carried on division, Senator Banks? 

Senator Banks:  Yes, I guess so.  

The Chair:  On division.

Shall the title carry?

Hon. Senators:  Agreed.

The Chair:  Carried.

Shall the bill, as amended, carry?

Senator Joyal:  On division.

The Chair:  On division.

Senator Wallace:  A recorded vote, please.

The Chair:  A recorded vote.

Ms. Anwar:  The Honourable Senator Angus.
Senator Angus:  Yes.

Ms. Anwar:  The Honourable Senator Baker. 

Senator Baker:  No.

Ms. Anwar:  The Honourable Senator Banks. 

Senator Banks:  No.

(Senator Boisvenu: Oui …) French follows

(après anglais)

Le sénateur Boisvenu : Oui

Le sénateur Carignan : Oui

Le sénateur Chaput : Non.

Le sénateur Joyal : Non

(Ms. Anwar:  The Honourable Senator Lang. …)

(Anglais suit)
(Following French by Senator Joyal: Non.) 

Ms. Anwar:  The Honourable Senator Lang. 

Senator Lang:  Agreed.

Ms. Anwar:  The Honourable Senator Runciman. 

Senator Runciman:  Yes.

Ms. Anwar:  The Honourable Senator Stewart Olsen. 

Senator Stewart Olsen:  Yes.

Ms. Anwar:  The Honourable Senator Wallace. 

Senator Wallace:  Yes.

Ms. Anwar:  Yeas, 7; nays, 4; abstentions 1.

The Chair:  The bill, as amended, carries.

Does the committee wish to consider appending observations to the report?  

Senator Stewart Olsen:  Was there one abstention?

The Chair:  Yes; I abstained.  As chair of the committee, I generally abstain.  I voted in favour of the last amendment for reasons best expressed by Senator Joyal. Normally I do not vote.  

Honourable senators, is it agreed that I report this bill, as amended, to the Senate and that, should I be absent, the Deputy Chair, Senator Wallace, report this bill to the Senate?

Hon. Senators:  Agreed.

Senator Angus:  This day.

The Chair:  Thank you, honourable senators and Mr. Saint-Denis.

This committee will meet in two weeks from yesterday in this room at 4:15 p.m. or when the Senate rises.  At that time, as previously discussed, Senator Wallace will be in the chair.  I hope everyone has a splendid break.

Senator Angus:  Thank you, chair.

(The committee adjourned.)
�not sure if this is the case:  not in glossary


http://csc.lexum.umontreal.ca/en/2005/2005scc24/2005scc24.html


�unconfirmed - not in glossary


�confirmed here.  I changed the citation as I could not find it on Carswell.


http://www.bchrt.bc.ca/decisions/2009/pdf/august/285_James_and_Moynan_v_City_of_Salmon_Arm_2009_BCHRT_285.pdf


�confirmed here:


http://www.canlii.org/eliisa/highlight.do?text=marihuana&language=en&searchTitle=Alberta&path=/en/ab/abca/doc/2008/2008abca60/2008abca60.html


�confirmed here:


http://www.hc-sc.gc.ca/dhp-mps/marihuana/index-eng.php


�Sp per OED


�Verified per (Note to sub�editor:  The following has been checked against amendment)





�please confirm against written text - hopefully brought back from committee


�confirmed, page 800


http://laws.justice.gc.ca/PDF/Statute/C/C-46.pdf


�http://laws.justice.gc.ca/eng/C-46/page-3.html


�http://csc.lexum.umontreal.ca/en/2000/2000scc10/2000scc10.html





1

